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COMMERCIAL SERVICES AGREEMENT TERMS AND CONDITIONS

(10 USC 2539b)

I.  AUTHORITY AND PURPOSE

This Commercial Services Agreement and Attachments/Schedules, collectively referred to as the “Agreement,” is by and between insert name and address of Customer, (Customer), and the Naval Air Warfare Center Aircraft Division (NAWCAD).  This Agreement is entered into pursuant to the authority of 10 USC 2539b and Interim Draft DoD Guidance Implementing 10 U.S.C. 2539b “Authority to Sell” – E. Branch 05/19/97.  These terms and conditions govern the tasks to be performed.  

The purpose of this agreement is for the Business Unit to provide to the Customer the supplies/services stated in  FORMDROPDOWN 
.

II.  PERIOD OF AGREEMENT 
The period for this Agreement is from the date of its execution through insert date.

III.
  DEFINITIONS

A.  Competition Sensitive Information: Includes information in any form, whether written or otherwise, that discloses, in whole or in part, information with respect to work performed, planned to be proposed, or actually proposed to be performed by either party, which can be reasonably expected to have a material effect on the competitive position of such party.  This would include Business Unit information that is marked as “Competition Sensitive Information,” or oral or visual information that is verbally designated at the time of disclosure as Competition Sensitive Information and subsequently confirmed as such within thirty (30) days after the initial oral or visual disclosure in a written document marked as “Competition Sensitive Information,” listing or summarizing the oral or visual information which was disclosed as Competition Sensitive Information.  Competition Sensitive Information also includes information that is derived by the receiving party from information designated as Competition Sensitive Information by the providing party.  Notwithstanding the above, information will not be Competition Sensitive Information to the extent it either: (1) is in the public domain or becomes generally available to the public (through no contractual breach); (2) is received by any party from a third party free to disclose such information; or, (3) was independently developed by the party receiving the Competition Sensitive Information prior to that party’s receipt of that information.  

B.  Proprietary Information: Any information, technical data or know-how in whatever form, including, but not limited to, documented information, machine readable or interpreted information, information contained in physical components, maskworks and art work that embodies trade secrets developed at private expense or that is confidential business or financial information provided that such information: (a) is not known or available from other sources without obligations concerning its confidentiality; (b) has not been made available by the owners to others without obligation concerning its confidentiality; (c) is not already available to the Government without obligation concerning its confidentiality; and (d) has not been developed independently by persons who had no access to the Proprietary Information. Further, to be considered proprietary, such information must be clearly identified and marked as being proprietary.  Information transmitted orally or visually shall be considered to be Proprietary Information if it was verbally designated at the time of disclosure as Proprietary Information and subsequently confirmed as such within thirty (30) days after the initial oral or visual disclosure in a written document marked as “Proprietary Information,” listing or summarizing the oral or visual information which was disclosed as Proprietary Information. 

 During this 30-business day period, such oral or visual information shall be provided the same protection as provided Proprietary Information.  Failure to so identify, reduce to writing, mark, and deliver such verbally or visually disclosed information in the manner prescribed shall thereafter relieve the receiving party of all obligations of protection with respect to the disclosed information.  

C. Restricted Access Information: Means data or information created by the Business Unit when such information would be Proprietary Information if the data or information had been obtained from a non-Federal Party.

D.  Property:  Includes, but is not limited to, support equipment, special tooling, software, fixtures, adapters, etc.

E.  Written Notice: Includes all forms of writings, to include e-mails.

F.   Data:  Includes technical data, detailed manufacturing or process data, form, fit and function data, computer databases, computer programs, computer software, and computer software documentation as defined in the Defense Federal Acquisition Regulation Supplement Clause 252.227-7013 (November 1995).  It also includes orally communicated information of a scientific or technical nature and information that, if recorded, would be technical data, detailed manufacturing or process data, form, fit and function data, computer databases, computer programs, computer software, and computer software documentation, provided such information is reduced to writing within 30 business days after communication.

G.   Invention:  Includes any invention or discovery that is or may be patentable under title 35 of the United States Code.

H.    Patent Application:  Includes any U.S. or foreign patent application, continuation, continuation-in-part, divisional, reissue and/or reexamination on any invention.
IV.  ESTIMATED COST AND FUNDING or FIXED PRICE FUNDING

(Cost-Reimbursable)

A.  General.    This is a cost reimbursable Agreement.  Amounts actually charged the Customer will be the direct and indirect costs reasonably and necessarily incurred in the performance of the work in accordance with Chapter 1, Volume 11A of the Department of Defense Financial Management Regulation, DoD 7000.14-R, and any applicable local instruction.  

B.  Funding.  The total estimated cost for accomplishing the work is $insert amount.  The Customer shall fund the Agreement prior to commencement of performance.  However, advance incremental funding is permitted in lieu of advance full funding.  Should incremental funding be used, the Customer will provide advance incremental funding insert amount(s)/or other measures/when due.  

(1) Work will not be performed without sufficient advanced funding.  The Business Unit will provide the Customer a insert frequency summary of the status of charges and an accounting of funds.  If additional funding is required, the Business Unit will notify the Customer of the additional funding required.  Performance will be immediately discontinued when funds are exhausted upon the Customer’s failure to provide required funds.  

(2) The Customer shall provide the Business Unit the additional funding upon such notification, or within such time as approved by the Business Unit.  

(3) Upon conclusion of performance, the Business Unit will verify and, if necessary, reconcile the Customer’s account.  The Business Unit will refund any balance due on the Agreement to the Customer upon the expiration, termination, or completion of this Agreement.  Nothing in this Agreement shall give the Customer the right to audit the Business Unit’s books.

Or...

(Fixed Price)

A.  Fixed Price.  This is a Firm Fixed price agreement. The Customer will pay the price indicated in block 4 of the signature page of this agreement for the supplies/services chosen from the statement of supplies/services in  FORMDROPDOWN 
.

B.  Changes.  If the parties agree upon changes to the Statement of Supplies/Services (block 7), the price will change accordingly.

C.  Funding.  The Customer will fund the Agreement prior to commencement of performance. Work will not be carried out without sufficient advance incremental funding.  Should incremental funding be used, the minimum acceptable increments will be the full amount of the individual supply/service required.

V.  METHOD OF PAYMENT

Checks should be made payable to the U.S. Treasury and shall include the Agreement number.  The checks shall be addressed to:  


Comptroller


Attn: Ms. Annie Quichocho, 10.1.7, Bldg 439, Rm 9


NAWCAD


47110 Liljencrantz Road


Patuxent River, MD 20670-1545

Checks should be marked with CSA Number: ADPAX-CSA-      and the Business Unit’s point of contact: insert name, code and phone number
VI.  CUSTOMER FURNISHED PROPERTY

A.  Customer Property.  If the Customer furnishes property to the Business Unit for use in performance of this Agreement, it shall be identified in an attachment to this Agreement.  The attachment will identify the property, quantity and schedule for delivery.   The property will be provided and retrieved at the Customer’s expense.

B.  Condition of Property.  In the event the property is not provided to the Business Unit in a useable condition allowing performance under this Agreement, the Customer may retrieve the property after coordinating with the Business Unit.  The Customer will be responsible for any costs incurred to remedy the situation, to include replacing the property.  Customer property will only be stored by specific written addendum to this Agreement, signed by the designated authorized representatives.

VII.  RESOURCES PROVIDED BY BUSINESS UNIT

The resources to be provided by the Business Unit are included in  FORMDROPDOWN 
.

VIII.  ASSIGNMENT  
The rights of a Party under this Agreement may not be assigned or transferred to any person, firm, or corporation without the express, prior written consent of the other Party, which consent will not be unreasonably withheld, except that:

(1) The Customer may assign this Agreement in connection with a sale or transfer of the business to which this Agreement relates or to a corporate parent, subsidiary, or affiliate; and,

(2) The Business Unit may assign this Agreement to another capable, authorized United States Government agency or activity.

IX.  SUBCONTRACTING 

Only incidental subcontracting is permitted under this Agreement and shall be at the Business Unit’s sole discretion.  


X.  INDEMNIFICATION/HOLD HARMLESS 

A.  Indemnification for Violation of Laws.  Both parties recognize their responsibility to comply with all applicable state and Federal laws, executive orders, rules and regulations applicable to each party.  The Customer will indemnify the Business Unit against any and all liability deriving from violation of any Federal, state or local laws, rules or regulations, to include environmental, occupational safety, and labor laws.

B.  Indemnification for Damages and Injuries.  The Customer hereby agrees that the government shall not be liable for any damage or injuries, whether direct or consequential.  Furthermore, the Customer hereby agrees to indemnify and hold harmless the Government for any loss, claim, damage, or liability of any kind arising out of or in connection with property or services provided under this Agreement.
XI.  WARRANTIES

All articles and services provided under this Agreement are without any warranty, express or implied, including warranties of merchantability and fitness for a particular purpose.

XII.  MISHAP INVESTIGATIONS

In the event of any mishap resulting in the injury or loss of life, or loss, damage or destruction to property, the Customer agrees to fully cooperate with and provide required technical support for any investigation to assess the cause.  Both parties agree that any resulting report will be held confidential to the degree allowed by applicable laws.

XIII.  INFORMATION HANDLING

A.
Notice.  With respect to information security, each party shall provide notice of any special information handling (classified, Competition Sensitive, Proprietary, etc.) associated with the work under this Agreement.  If no notice is provided, it will be assumed that no restrictions are required.

B.
Classified Information.  Unless otherwise agreed to by the Parties, any product or related information is classified, it will be handled per the applicable instructions (e.g., DODINST 5220.22-M National Industrial Security Program Operating Manual (Industry); DODINST 5520.22-R Industrial Security Regulation; SECNAVINST 5510.30A Department Of Navy (DON) Personnel Security Program Regulation; SECNAVINST 5510.36 DON Information Security Program (ISP); and, Regulation (Government) DD Form 4401 of the DOD Industrial Security Manual (or latest revisions)) for safeguarding such products or information against unauthorized disclosure.

C.
Competition Sensitive/Proprietary Information.  Unless otherwise required by law or agreed to by the Parties, any Party who receive Competition Sensitive/Proprietary Information belonging to the other party shall hold such information in strict confidence; shall limit its further disclosure to personnel having a need for access to the information; and shall use the Competition Sensitive/Proprietary Information only for performance under this Agreement.  The parties further agree to make a good faith effort to otherwise minimize, to the extent practicable, the number of persons having access to Competition Sensitive/Proprietary Information.  Competition Sensitive/Proprietary Information shall receive security protection in accordance with the receiving party’s standard procedures governing the handling of such information, unless otherwise agreed to by the parties. A copy of such procedures shall be provided to the Business Unit prior to the execution of this Agreement.

D.
Disposal/Return.  Upon completion or termination of the Agreement, each party shall return or properly dispose of all classified, Competition Sensitive/Proprietary Information unless otherwise agreed by the parties.  Classified materials must be disposed of in accordance with federal law and regulation.  

XIV.  CLEARANCE OF MATERIAL INTENDED FOR PUBLIC RELEASE

No news release, photographs and films, advertisements, public announcements, or any other media regarding this Agreement or denial or confirmation of same shall be made without prior written approval of the Business Unit Public Affairs Office.

XV.  RIGHTS IN DATA AND INTELLECTUAL PROPERTY
Except as expressly provided in this Agreement, no rights are provided to Customer under any patents, patent applications, or inventions, or in software, data, trade secrets, or other Restricted Access Information of the Business Unit.

 

The Customer agrees to use any Data provided under the Agreement only for the purpose stated in Article XIV A, and for no other purpose.  The Customer agrees to return all such provided Data to the Business Unit within 30 days after completion or termination of the Agreement.  The Customer shall not provide any such data to others without prior written consent of the Business Unit.

 

Data developed in performance of this Agreement is the Proprietary Information and/or Restricted Access Information of the Party or Parties whose employees developed the Data.  However, no Data developed in performance of this Agreement may be disclosed to non-Parties without prior mutual agreement of the Parties.

 

The Customer shall retain title to any invention of its employees made in performance of the purpose of this Agreement.  The Customer shall notify the Business Unit of the receipt of any Invention disclosure regarding use of insert name of material.  The Customer grants the Government a nonexclusive, irrevocable, paid-up license to practice the Invention, or have the Invention practiced throughout the world by or on behalf of the Government, made using the insert name of material or derived from the insert name of material, including modifications of the insert name of material.  Upon request, Customer shall provide the Government a written instrument, prepared in a form satisfactory to the Government confirming such rights as appropriate. 

DATA RIGHTS

A.  Residual Rights.    Notwithstanding any provision to the contrary, nothing in this Agreement shall diminish any rights in data, including any preexisting rights in any data that either party has or is otherwise entitled to as a matter of law. 
XVI.  EXPORT CONTROL

A.  Compliance With Export Laws.  Information exchanged under this Agreement may be subject to United States export control laws and regulations under the Arms Export Control Act (AECA) (22 USC 2778).  The Customer is solely responsible for complying with all applicable United States export control laws and regulations for information subject to the export control laws and regulations.  

B.  Foreign Interest Disclosure.   The AECA requires that the Customer inform of any workload related to this Agreement that may implicate United States export control laws.  If the Customer is performing work related to this Agreement for a foreign company, the Customer must certify that: (1) the United States’ portion of the total work is of material significance; (2) the work with the foreign company involves meaningful contributions from both the Customer and foreign company; and, (3) the work does not merely represent a "pass through" of services from the United States to a foreign entity.

XVII.  NON-INTERFERENCE WITH MILTIARY MISSION AND SCHEDULING
A.  Non-Interference With Military Mission.  The Customer acknowledges that scheduling of the work to be performed hereunder is subject to the Commander [insert Business Unit’s] primary responsibilities.  Work performed under the Agreement shall not interfere with the Business Unit’s military mission or otherwise interfere with the Business Unit’s work for the Department of Defense. 
B.
Priority Scheduling.  Tasks that have a military department priority rating should be included in the Task Description.  Business Unit resources shall be scheduled on the basis of a priority system that gives equitable consideration to all Department of Defense components.  Existing military department priority and precedence rating systems will be used when possible, but such systems must accommodate DoD priorities, and not discriminate among DoD programs on the basis of DoD component sponsorship.

C.
Test Support Schedules.  While priorities and precedence ratings are a primary consideration, test support schedules shall also recognize specific time restrictions (such as launch windows and Defense Acquisition Board schedule milestones), and minimize delays to lower priority projects. 

D.  Interim Support for Scheduled Workload.  If at anytime the Business Unit is directed to realign its workload based on mission requirements, the Parties will confer and mutually agree upon an estimated time period the Customer may obtain interim support.  Once the Business Unit completes the directed mission requirement, the Customer and the Business Unit will mutually agree to a date, not to exceed two quarters away, to return the workload to the Business Unit.  

E.  Secondary Sources.  The Business Unit is not obligated under this Agreement to assist the Customer in the development of any secondary source.  The Customer agrees that it will not use any competition sensitive information for internal purposes to establish independent capabilities without the Business Unit’s express consent.  For example, such information defined as competition sensitive and protected from the Customer’s independent use are the Local Engineering Specifications (LES) and Local Process Specifications (LPS).  These examples are included for clarification purposes and are not an exhaustive list.

XVIII.  COMPETITION CERTIFICATION 

Insert name of Customer does hereby expressly state and certify that the provision of services by NAWCAD under this Agreement does not result in competition with the private sector.  Insert name of Customer has provided a Certification of Non-Competition that is made a part of this Agreement;  or

Insert name of Customer certifies that the services of NAWCAD's facility/capability required by Insert name of Customer is known to have unique characteristics of identify what the unique characteristics are and why they are required, and is therefore not in competition with any private entity;

or

Insert name of Customer  certifies that although alternative commercial facilities/capability are known or thought to exist, the commercial company cannot meet Insert name of Customer's requirements for reasons of:

· Technical Capability

· Timely Access to Services; Capability to Meet Customer's Schedule Needs

· Availability of Appropriate Security

· The Only Available Source is the Customer's Competitor

· The Customer Requires a Unique Combination of Integrated Products or     Services

· Commercial Source Identified Does Not Want the Work

XIX.  CHANGES

The parties must mutually agree by written amendment to this Agreement upon any changes to this Agreement.  No oral statements may modify or otherwise affect the terms of this Agreement.  Insert title of Customer authorized representative or successor on behalf of the Customer and Executive Director on behalf of the Business Unit are the only persons authorized to approve changes in the terms of this Agreement.  Specific individuals for this purpose will be identified in a separate letter attached to this Agreement.  Any change of authorized representatives or alternates will be effective upon receipt of official written notification.

XX.  DISPUTES 

Any dispute arising under the Agreement, which is not disposed of by agreement of the parties, shall be decided by the Executive Director, NAWCAD on behalf of the Business Unit who shall reduce the decision to writing and shall furnish a copy to insert Customer name.  The decision shall be final unless, within 15 calendar days from the date of receipt of the decision, the Customer furnishes the Commander/Vice-Commander or higher officials as appropriate with a request for reconsideration.  The reviewing official will review the record to determine whether the initial decision was reasonable.  The Customer shall be afforded an opportunity to submit additional supporting documentation and rationale.  The decision of the reviewing official shall be final. 

XXI.  SUSPENSION/TERMINATION BY BUSINESS UNIT

A.  Suspension/Termination.  The Business Unit reserves the right per Federal law to suspend or terminate all or part of its performance under this Agreement in the event that such performance is deemed to interfere, for any reason, with the Business Unit’s military work/mission.  The right to suspend or terminate performance hereunder will be in addition to the right reserved by the Government to suspend or terminate performance under this Agreement for unusual and compelling circumstances when the national interest of the United States so requires or to protect public health or safety.  When the Business Unit determines that it is in the best interest of the Government, it reserves the right to terminate this Agreement without cause after thirty (30) days written notice.

B.  Mitigation.  The Business Unit will attempt to mitigate any suspension or termination of services.  However, the Business Unit cannot be held liable for any cost accruing to the Customer as a result of any cancellation or suspension.

XXII.  TERMINATION BY CUSTOMER

A.
Termination.  The Customer may terminate this Agreement upon 30 days written notice to the Business Unit.  The Customer will provide written Notice of Termination that shall include instructions for disposition of assets, equipment, material, and work in progress.  If the Customer elects to terminate this Agreement, the Customer shall remain responsible for all costs incurred by the Business Unit in complying with the terms of the Notice of Termination.  The Customer shall also be responsible to the Business Unit for all costs incurred in tearing down any facility and/or restoring the facility area to the “like condition” it was in before preparations were made to conduct these tasks, and for any other termination costs resulting directly from the termination.

B.  Customer Property.  In case of termination or cancellation of this Agreement, the Customer agrees to issue the Business Unit shipping instructions or other disposal instructions for any Customer-provided property.  The Customer will pay for all handling and shipping costs associated with Customer-furnished property.  Customer property will only be stored by specific written addendum to this Agreement, signed by the designated authorized representatives.

C.
Other Rights or Remedies.  The rights and remedies of the Business Unit provided by this clause are in addition to any other rights and remedies provided by law or this Agreement.

XXIII.  GOVERNING LAW

Irrespective of the place of performance or signing of this Agreement, this Agreement shall be governed by and interpreted only in accordance with Federal law and regulations.

XXIV.  ORDER OF PRECEDENCE 

The rights and obligations of the parties to this Agreement shall be subject to and governed by these Agreement clauses and the other documents incorporated by reference.  Any inconsistency in the Agreement shall be resolved by giving precedence in the following order:



(1) Commercial Services Agreement provisions including clauses; 



(2) The Task Description Document; and,

            (3) Other documents incorporated by reference.

XXV.  ENTIRE AGREEMENT

This Agreement, with all attachments and documents incorporated by reference, constitutes the entire Agreement of the Parties and supersedes any and all prior agreements, understandings and communications between the Customer and the Business Unit related to the subject matter of this Agreement.  
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