COMMERCIAL SERVICE AGREEMENT  (2539b)


	Department of the Navy

Naval Air Warfare Center Aircraft Division

 FORMDROPDOWN 

COMMERCIAL SERVICE AGREEMENT

(10 USC 2681)

	1. CUSTOMER::
[customer's name]
	2. AGREEMENT NUMBER::

NAWCAD-CSA-[   -   ]

	[customer's mailing address]
	PROJECT TITLE:

[project title]

	
	3. ESTIMATED COST:

     

	4.  INFORMATION CLASSIFICATION AND HANDLING:
	5. ATTACHMENTS MADE A PART OF THIS AGREEMENT:

	 FORMCHECKBOX 

	UNCLASSIFIED
	 FORMCHECKBOX 

	PROPRIETARY
	(a) Letter Certifying No Competition

(b) Task Description

(c) [other attachments, if any, such as detailed cost estimate]

	 FORMCHECKBOX 

	CLASSIFIED
	 FORMCHECKBOX 

	COMPETITION SENSITIVE
	(d) 

	 FORMCHECKBOX 

	     
	 FORMCHECKBOX 

	     
	

	6. STATEMENT  OF SUPPLIES / SERVICES TO BE FURNISHED / POINTS OF CONTACT AND TELEPHONE NUMBERS:
     

	Customer Point of Contact:  [name and telephone number]
Business Unit Point of Contact:  [name, code, and telephone number]
DoD/Agency Point of Contact:  [where applicable; name, agency, telephone number]


	7.  CUSTOMER (Signature of person authorized to sign):
	8.  BUSINESS UNIT (Signature of person authorized to sign):

	NAME AND TITLE OF SIGNER (Type or Print):
     
	DATE:
     
	NAME AND TITLE OF SIGNER (Type or Print):
Mr. Ed Greer

Executive Director, NAWCAD
	DATE:
     


COMMERCIAL SERVICE AGREEMENT

TERMS AND CONDITIONS

(10 USC 2681)

I.

AUTHORITY AND PURPOSE

This Agreement is entered into by and between [customer's name and address], hereinafter referred to as Customer, and the Naval Air Warfare Center Aircraft Division,  FORMDROPDOWN 
, hereinafter referred to as Business Unit. This Agreement is entered into pursuant to the authority of 10 USC 2681, DoD Directive 3200.11 and Implementation Guidance for Commercial Use of Major Range and Test Facility Base (MRTFB) Installations contained in MEMORANDUM FOR SECRETARIES OF MILITARY DEPARTMENTS, SUBJ: Commercial Use of the Major Range and Facility Base (MRTFB), 7 November 1994: Paul G Kaminski, Under Secretary of Defense (Acquisition and Technology). It is further limited by the estimated cost and Task Description included herein. The purpose of this Agreement is to provide the terms and conditions governing the tasks to be performed.

II.

PERIOD OF PERFORMANCE 

The period of performance for this Agreement is from the date of execution of this Agreement through      .

III.

DEFINITIONS

A.
Competition Sensitive Information – Information in any form, whether written or otherwise, that discloses, in whole or in part, information with respect to work performed, planned to be proposed, or actually proposed to be performed by either party and can be reasonably expected to have a material effect on the competitive position of such party. This would include Business Unit information that is marked with any restrictive distribution statements. In addition, the information must be 1) appropriately labeled Competition Sensitive Information, or 2) oral or visual information that is verbally designated at the time of disclosure as Competition Sensitive Information and subsequently confirmed as such within 30 days after the initial oral or visual disclosure in a written document marked as Competition Sensitive Information and listing or summarizing the oral or visual information which was disclosed as Competition Sensitive Information. In addition, Competition Sensitive Information includes information that is derived by the receiving party from information designated as Competition Sensitive Information by the providing party. Notwithstanding the above, information will not be Competition Sensitive Information to the extent, if any, it 1) is in the public domain or becomes generally available to the public through no contractual breach, 2) is received by any party from a third party free to disclose such information or 3) was independently developed by the party receiving the Competition Sensitive Information prior to that party’s receipt of that information.

B.
Proprietary Information – Any information, technical data or know-how in whatever form, including, but not limited to, documented information, machine readable or interpreted information, information contained in physical components, maskworks and art work, which are clearly identified as such and marked as being proprietary. Information transmitted orally or visually shall be considered to be Proprietary Information, provided such Proprietary Information is identified by the disclosing party prior to disclosure, reduced to written summary form, marked as being proprietary by the transmitting party, and transmitted to the recipient within 30 business days after such oral or visual transmission. During this 30 business day period, such oral or visual information so disclosed shall be provided the same protection as provided Proprietary Information as set forth in the paragraph entitled INFORMATION HANDLING. Failure to so identify, reduce to writing, mark, and deliver such verbally or visually disclosed information in the manner prescribed shall relieve the receiving party of all obligations of protection with respect to said disclosed information thereafter.

IV.

INFORMATION HANDLING

A.
With respect to information security, each party shall provide notice of any special information handling (classified, competition sensitive, proprietary, etc.) associated with the project, test articles, technical information, test data, specifications, etc. If no notice is provided, it will be assumed that no restrictions are required.

B.
If the product or related information is classified, the product or related information will be handled in accordance with the applicable instructions (e.g., DD Form 4401 of the DOD Industrial Security Manual) for safeguarding such articles or information against unauthorized disclosure and as stipulated herein.

C.
Unless otherwise required by law, the parties to this Agreement who receive Competition Sensitive/Proprietary Information belonging to the other party shall hold such Competition Sensitive/Proprietary Information in strict confidence, shall limit its further disclosure to only personnel having a need for access to the Competition Sensitive/Proprietary Information, and shall use the Competition Sensitive/Proprietary Information only for performance of this Agreement. The parties further agree to make a good faith effort to minimize, to the extent practicable, the number of persons having access to Competition Sensitive/Proprietary Information. Competition Sensitive/Proprietary Information shall receive security protection in accordance with the receiving party’s standard procedures governing the handling of such information and as agreed to in any attachments hereto.

D.
Upon completion or termination of the Agreement, each party shall return or properly dispose of all classified, Competition Sensitive/Proprietary Information unless otherwise agreed by the parties.

V.
ESTIMATED COST AND FUNDING

A.
This is a cost reimbursable agreement. The total estimated cost for accomplishing the work is      . The estimated labor hours to accomplish the work are      . Amounts actually charged the Customer shall be the direct and indirect costs reasonably and necessarily incurred in the performance of the work in accordance with Chapter 1 of Volume 11A of the DOD Financial Management Regulation, DOD 7000.14-R, and any applicable local instruction.

B.
It is understood that, if the Customer makes substantial changes to the Task Description, estimated cost will change accordingly.

C.
The Customer shall fund the Agreement prior to commencement of performance. Incremental funding is permitted; however, work will not be carried out without sufficient funding being provided in advance. The Business Unit will provide the Customer a monthly summary of the status of charges and an accounting of funds. If additional funding is required, the Business Unit will notify the Customer of the additional funding required. The Customer shall provide the Business Unit the additional funding upon receiving notification of the requirement for additional funding, or within such time as approved by the Business Unit. Failure of the Customer to provide funds, as required, will result in the discontinuance of performance. Upon conclusion of performance, the Business Unit will reconcile the Customer’s account to determine actual charges. The Business Unit will refund any balance due on the Agreement to the Customer. Nothing in this Agreement shall give the Customer the right to audit the books of the Business Unit.

VI.

METHOD OF PAYMENT

Checks should be made payable to the U.S. Treasury and shall include the Agreement number. The checks shall be forwarded to:

NAWCAD
[Comptroller's or project BEM's mailing address]
Checks are to be marked with the CSA number and the Business Unit's point of contact name/phone.
VII.

CUSTOMER-FURNISHED PROPERTY

A.
The Customer will furnish the following property to the Business Unit for use in performance of this Agreement in accordance with the following schedule:

PROPERTY
QUANTITY
DATE
[item nomenclature]
     
     
The property will be delivered and retrieved at the Customer’s expense.

B.
In the event said property is not so made available to the Business Unit in a condition suitable for the intended use in the performance of this Agreement, the parties shall negotiate to adjust the terms of this Agreement as necessary and to the extent agreed to be equitable. Any changes to the Agreement will be evidenced by an amendment to this Agreement.

VIII.
RESOURCES PROVIDED BY BUSINESS UNIT

The resources to be provided by the Business Unit are included in the Task Description attached hereto.

IX.

CHANGES

Any changes to this Agreement must be mutually agreed upon in writing by the parties. No oral statements of any person whatsoever shall in any manner modify or otherwise affect the terms of this Agreement. [name or title of customer's representative] on behalf of the Customer and the Executive Director, NAWCAD, or his designee, on behalf of the Business Unit are the only persons authorized to approve changes in any of the terms of this Agreement.

X.

WARRANTIES/INDEMNIFICATION/HOLD HARMLESS

A.
All transfers of property or services of whatever nature made pursuant to this Agreement shall be without any express or implied warranty. The Customer hereby agrees that the Government shall not be liable for any damage whether direct or consequential. Furthermore, the Customer hereby agrees to indemnify and hold harmless the Government for any loss, claim, damage, or liability of any kind arising out of or in connection with property or services so provided.

B.
The Business Unit will use its best efforts in the performance of this Agreement. However, the Business Unit’s performance under this Agreement shall not release or diminish any obligation or duty of the Customer under any Government contract, or be used by the Customer to excuse its failure to perform under any Government contract.

XI.

CANCELLATION/SUSPENSION

A.
The Business Unit may terminate, prohibit, or suspend immediately any commercial test or evaluation activity to be conducted at the Business Unit under this Agreement if the Commander of the Business Unit certifies in writing that the test or evaluation activity is or would be detrimental - -

(1) to the public health and safety;

(2) to property (either public or private); or

(3) to any national security interest or foreign policy interest of the United States.

B.
Appreciating the consequences of such a decision, the Business Unit will attempt to mitigate any cancellation or suspension of services. However, the Business Unit cannot be held liable for any cost accruing to the Customer as a result of any cancellation or suspension.

XII.

TERMINATION BY CUSTOMER

A.
The Customer may terminate this Agreement upon 30 days written notice to the Business Unit. If the Customer elects to cancel this Agreement, the Customer shall remain responsible for all costs incurred by the Business Unit up to the date of receipt by the Business Unit of its termination notice. The Customer shall also be responsible to the Business Unit for all costs incurred in tearing down any facility and/or restoring the facility area to the “like condition” it was in, before preparations were made to conduct these tasks, and for any other termination costs resulting directly from the termination.

B.
The rights and remedies of the Business Unit provided by this clause are in addition to any other rights and remedies provided by law or this Agreement.

XIII.
DISPUTES

Any dispute arising under the Agreement, which is not disposed of by agreement of the parties, shall be decided by the [Business Unit POC's Level 2 manager] who shall reduce the decision to writing and shall furnish a copy to [customer's name]. The decision shall be final unless, within 15 calendar days from the date of receipt of the decision, the Customer furnishes the Commander, NAWCAD, with a request for reconsideration. The reviewing official will review the record to determine whether the initial decision was reasonable. The Customer shall be afforded an opportunity to submit additional supporting documentation and rationale. The decision of the reviewing official shall be final.

XIV.
MISHAP INVESTIGATIONS

In the event of any mishap resulting in the loss, damage or destruction to property and/or facilities used in the performance of this Agreement, the Customer agrees to provide technical support for any investigation to assess the cause. Both parties agree that the report will be held confidential to the degree allowed by applicable laws.

XV.

CLEARANCE OF MATERIAL INTENDED FOR PUBLIC RELEASE

No news release, including photographs and films, advertisement, or public announcement, regarding this Agreement or denial or confirmation of same shall be made without prior written approval of the Business Unit Public Affairs Office.

XVI.
EXPORT CONTROL

Information exchanged under this Agreement may be subject to United States export control laws and regulations under the Arms Export Control Act (22 USC 2778). The Customer is solely responsible for complying with all applicable United States export control laws and regulations for information subject to the export control laws and regulations.

XVII.
DATA RIGHTS

A.
The term “data” as used in this Agreement includes technical data; detailed manufacturing or process data; form, fit and function data; computer databases; computer programs; computer software; and computer software documentation as defined in Defense Federal Acquisition Regulation Supplement Clause 252.227-7013 (November 1995). It also includes orally communicated information of a scientific or technical nature and information that, if recorded, would be technical data; detailed manufacturing or process data; form, fit and function data; computer databases; computer programs; computer software; and computer software documentation, provided such information is reduced to writing within 30 business days after communication.

B.
Notwithstanding any provision to the contrary, nothing in this Agreement shall diminish any rights in data, including any preexisting rights in any data, that the Government has, or is entitled to, under this or any other Government agreement or contract, or is otherwise entitled to as a matter of law.

C.
Except where prohibited by law or regulation or otherwise provided in this Agreement, the Customer shall have the right to use and disclose data delivered by the Business Unit under this Agreement.

D.
Except for purposes of securing patent rights, or as may be required by law, e.g. FOIA, the Business Unit shall not disclose data it first creates under this Agreement outside the Federal Government for a period of five years from the date the data was created, without the consent of the Customer.

E.
This provision shall survive the termination, cancellation or suspension of this Agreement.

XVIII.
PATENT RIGHTS

A.
The term “invention” as used in this Agreement is defined in Federal Acquisition Regulation Clause 52.227-12 (Jan 1997).

B.
Nothing in this Agreement shall grant to or confer upon the Customer any rights, express or implied, to any invention owned by the Government or to which the Government is entitled to ownership, including but not limited to, any invention conceived or reduced to practice under this Agreement, or under any patent application or patent owned by the Government or to which the Government is entitled to ownership.

C.
The parties agree that the Customer shall have the right to seek a license, in accordance with Chapter 18 of Title 35, United States Code, as implemented within the Navy by SECNAVINST 5870.2D, for any invention conceived or first reduced to practice under this Agreement.

XIX.
GOVERNING LAW

Irrespective of the place of performance or signing of this Agreement, this Agreement shall be governed by and interpreted only in accordance with Federal law and regulations.

XX.

ORDER OF PRECEDENCE 

The rights and obligations of the parties to this Agreement shall be subject to and governed by these Agreement clauses and the other documents incorporated by reference. Any inconsistency in the Agreement shall be resolved by giving precedence in the following order:

· Commercial Service Agreement provisions including clauses.

· Other documents incorporated by reference.

XXI.
ENTIRE AGREEMENT

This agreement with all attachments constitutes the entire agreement of the parties, and no oral or other representations shall be binding.

OPTIONAL PROVISIONS

To be used as appropriate after consultation with NAWCAD Counsel

 FORMCHECKBOX 

PATENT AND DATA RIGHTS (substitute this clause for Data Rights and Patent Rights clauses in all Agreements where a Business Unit performs work arising out of a DoD contract)

The parties agree that FAR 52.227-11 PATENT RIGHTS — RETENTION BY THE CONTRACTOR (SHORT FORM) (JUN 1997); DFARS 252.227-7013 RIGHTS IN TECHNICAL DATA — NONCOMMERCIAL ITEMS (NOV 1995); and DFARS 252.227-7014 RIGHTS IN NONCOMMERCIAL COMPUTER SOFTWARE AND NONCOMMERCIAL COMPUTER SOFTWARE DOCUMENTATION (JUN 1995) are included in this Agreement pursuant to the Customer's contract with the Government. "Contractor" in the above-identified clauses shall mean the Business Unit. The parties agree that the Customer shall acquire no rights to any invention made in the course of or under this Agreement, to any patent resulting from such invention, or to any data developed, produced, generated, created, or delivered under this Agreement by the Business Unit. The Customer is granted permission to use any such invention and data for purposes of satisfying its contractual obligations with the Government under which this Agreement is entered into and for no other purpose whatsoever.

 FORMCHECKBOX 

COMPLIANCE WITH LAWS (optional)

Both parties recognize their responsibility to comply with all applicable state and Federal laws, executive orders, rules and regulations applicable to each party. The Customer will indemnify the Business Unit against any and all liability deriving from the Customer’s violation of any Federal, state or local laws, rules or regulations.

 FORMCHECKBOX 

INSURANCE (optional)

A.
The Customer shall at its own expense provide and maintain during the entire performance of this Agreement the following insurance:

· Workers Compensation and Employer’s Liability for all Customer employees working at the Business Unit site of      
· General Liability (Bodily Injury) of      
· Automobile Damage Liability of      
· Property Damage Liability of      
B.
By signing this Agreement, the Customer certifies that the required insurance has been obtained. The policies evidencing the required insurance shall contain an endorsement to the effect that the insurer will give the Business Unit notice of cancellation of insurance as well as notice of all material changes adversely affecting the Business Unit’s interest simultaneously with notice to the insured. The Customer shall also provide immediate notice to the Business Unit of any notice of cancellation of insurance or material changes.

 FORMCHECKBOX 

QUALITY ASSURANCE (optional)

The Customer and the Business Unit will administer their own internal quality audit and quality investigation programs to objectively assess those factors influencing product quality. Quality-related visits may be performed jointly by the Customer and the Business Unit upon request and mutual agreement of both parties. The Customer recognizes the Business Unit as an approved supplier of material without audit or survey. Quality issues that may warrant the performance of a quality audit will be identified and resolved through open communication between the two parties rather than through a formal audit process.

 FORMCHECKBOX 

ASSIGNMENT (optional)

Neither party may assign or transfer its interest under this Agreement without the written consent of the other party hereto except that either party shall have the right to assign its responsibilities under this Agreement to any division, subsidiary, or affiliate thereof.

 FORMCHECKBOX 

SAFETY SERVICES (optional)

If the Business Unit renders service such as fire, ambulance or emergency first aid/hospitalization for the benefit of the Customer, the Customer shall pay the charges associated with those services.

 FORMCHECKBOX 

SUBCONTRACTING  (optional)

Only incidental subcontracting is permitted under this Agreement and shall be at the sole discretion of the Business Unit.
 FORMCHECKBOX 

TASK ORDERING (optional, for task order agreements; use form NDW-NAWCAD-5700/4)

A.
All work to be conducted under this Agreement shall be ordered in writing by issuance of Task Orders that shall be within the scope of the basic Task Description.

B.
An authorized representative of the Customer shall sign Task Orders. Such Task Orders may be issued at any time during the term of this Agreement.

C.
Any Task Order issued during the effective period of this Agreement and not completed within that period shall be completed within the time specified in the Task Order. In no case shall the end date of any Task Order exceed 60 days from the end date of this Agreement.

D.
All Task Orders are subject to the terms and conditions of this Agreement. In the event of a conflict between a Task Order and this Agreement, the Agreement shall control.

E.
Each Task Order shall be issued in accordance with the following procedures:


(1)
Upon identification of a requirement, the Customer and Business Unit Task Leaders shall arrive at a common understanding of the technical components that constitute the basis for performance and identify the elements necessary for preparing a detailed Task Order. The Task Order shall contain sufficient definition to allow all parties to clearly identify an end product consistent with the scope of the Agreement.


(2)
After both parties have reached agreement regarding the technical requirement of the Task Order, the Business Unit point of contact assigns a Task Order number and drafts the Task Order.


(3)
The Business Unit Task Leader shall submit to the Customer a cost estimate for the work agreed to. After both parties agree on the cost estimate, an authorized representative of the Customer signs the Task Order.


(4)
The Customer shall issue an order to include two originals of the signed Task Order and a check made payable to the U.S. Treasury, in accordance with Article VI, for the total amount of the Task Order, or for a partial amount in accordance with the Task Order payment milestones. 


(5)
The Office of Counsel at the Business Unit shall review the Task Order package to assure that the work is within the basic Task Description. Upon Office of Counsel approval, the Business Unit point of contact signs the Task Order, and the Business Unit Comptroller accepts the funds. A Task Order shall not become effective or binding until it is accepted in writing by the Business Unit point of contact.


(6)
The Business Unit point of contact shall send one copy of the accepted Task Order to the Customer and send the other copy to the Business Unit Business Development Office. 

F.
For partially funded orders, work will not continue if advance funding is depleted. Each Task Order must be funded with a separate check.

 FORMCHECKBOX 

THE FOLLOWING LANGUAGE WILL BE INSERTED IN THOSE INSTANCES WHERE CERTIFICATION OF AUTHORITY IS CONSIDERED NECESSARY

I, [name of corporation's Secretary], certify that I am the Secretary of the Corporation executing this Agreement; that [name of corporation's signatory], who signed this Agreement on behalf of said corporation, was then [corporation signatory's title] thereof; that the seal affixed to this Agreement is the corporate seal of said corporation, and that said Agreement was duly signed for and on behalf of the said corporation and said corporation seal was affixed thereto by authority of its governing body.

NDW-NAWCAD-5700/1 (5-00)

November 1999
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